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~AT&T
Frank S. Simone Suite 1000
Government Affairs Director 1120 ~ Street, NW

Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimone©att.com

November11, 2003

VIA ELECTRONICFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Verizon Section272ComplianceBiennial Audit Report,CC DocketNo.
96-150;EB DocketNo. 03-200

DearMs. Dortch:

Attachedpleasefind AT&T’s responseto Verizon’s Applicationfor Reviewof
theCommission’sOrderrejectingVerizon’s requestfor confidentialtreatmentofthe
redactedportionsof its mostrecentlyfiled Section272 audit report.

Pleaseplacea copy in therecordof theabove-referencedproceedings.

Sincerely,

ATTACHMENT

cc: C. Libertelli
M. Brill
J. Rosenworcel
D. Gonzales
L. Zaina
S.Bergmann
D. Solomon
M. DelDuca
W. Davenport
W. Maher
J. Carlisle
M. Carey
B. Olson
W. Dever
C. Shewrnan
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Aryeh S. Friedman Room 3A231
Senior Attorney One AT&T Way

Bedminster, NJ 0921 -0752
Phone: 908 532-1831
eMail: friedman@att.com

November11,2003

VIA ELECTRONICFILING

Mr. DavidH. Solomon
Chief— EnforcementBureau
FederalCommunicationsCommission
~ 12~Street,SW.
Washington,DC, 20554

Re: VerizonSection272 ComplianceBiennialAudit Report,
CC DocketNo. 96-150~EB DocketNo. 03-200

DearMs. Dortch:

AT&T Corp. urgestheCommissionto deny expeditiouslyVerizon’spatentlyfrivolous
Application for ReviewoftheCommission’sOrderrejectingVerizon’s requestfor confidential
treatmentof theredactedportionsof its mostrecentlyfiled Section272 audit report.’

TheBureau’sdeterminationdenyingVerizon’s requestfor confidentialityfalls squarely
within theCommission’sprior holdingsin boththeFirst VerizonConfidentialityOrder, affirmed
in the VerizonReconsiderationOrder andtheSBCConfidentialityOrder.3 As theBureau
noted,in bothofthoseprior proceedings,theCommissionheldthat “the plain languageof
section272(d)(2)mandatespublic disclosureoftheresultsof theaudit, containedin the audit
report” andthat“public disclosureoftheauditresultswill promotemeaningfulcommenton the

1 In theMatterofSection272(d)BiennialAuditof VerizonCommunications,Inc.,

MemorandumOpinionand Order,EB FileNo. EB-03-IH-0341(rel. Aug. 8, 2003)(“Second
VerizonConfidentialityOrder”). Although AT&T is aparty to thisproceeding,AT&T was
neverservedby Verizon with theApplicationfor Reviewasrequiredby Section1.115(f)of
the Commission’sRules,45 C.F.R. § 1.115(f).

2 In theMatterofAccountingSafeguardsUnder the TelecommunicationsActof1996:
Section272(d)BiennialAuditProcedures,MemorandumOpinion and Order,CC Docket
No. 96-150,17 FCCRcd. 1374 (“First VerizonConfidentialityOrder”) recon.denied,Order
on Reconsideration,17 FCC Rcd. 6955 (2002) (“Verizon ReconsiderationOrder”).

~ In theMatter ofAccountingSafeguardsUnder the TelecommunicationsActof1996:
Section272(d)BiennialAuditProcedures,MemorandumOpinionandOrder, CC Docket
No. 96-150,17 FCCRcd. 17012(2002) (“SBC ConfidentialityOrder”).
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audit resultspursuantto section272(d)(2)andtherebyhelptheCommissiondetermine
compliancewith section272 andtheCommission’srules.”4 Verizon’sclaim in its Application
for Reviewthattheredacteddatahereis somehowdifferent from thedatait attemptedto redact
in theprior proceeding,orthat its requestfor confidentialitymoreparticularized,misstatesthe
recordand is, in all events,irrelevant. Similarly, theBureauproperlydeniedVerizon’s request
for disclosureonly pursuantto aprotectiveorderin light of theCommission’sprior
determinationsthat “a protectiveorderwould runcounterto thestatutoryrequirementto make
the audit resultscontainedin thefinal section272 audit availablefor public inspectionandto
allow any partyto commenton theaudit report.”5

The Bureau correctlyheld, basedon the Commission’sprior decisionsin the First
Verizon Confidentiality Orderandthe SBCConfidentiality Order, that “the plain languageof
section272(d)(2) mandatespublic disclosureoftheresultsofthe audit, containedin the audit
report.”

TheBureau,in holdingthat “the plain languageofsection272(d)(2)mandatespublic
disclosureofthe resultscontainedin the auditreport,”wasquotingverbatimfrom boththeFirst
VerizonConfidentialityOrder ¶ 5 (“the plain languageofsection272(d)(2) mandatespublic
disclosureofthe resultsoftheaudit, which arecontainedin thefinal audit report”) andtheSBC
ConfidentialityOrder¶ 8 (“the plain languageandpurposeof section272 requiredisclosureofa
BOC’s section272 audit report”).

Verizon’sargumentthatthisverbatimquoteis “contradicted”by theSBCConfidentiality
Order, whichallowedtheredactionof “thenamesofcertaincustomersandvendorsfrom the
report,”6utterly misrepresentstheCommission’sholding in theSBCConfidentialityOrder.
There,theCommissionallowedtheredactions,holdingthat“[bJecauseofour conclusionthat
this informationis notrelevantto thesubjectmatteroftheaudit, we neednotreachwhether,
despiteany competitiveharm, it mustneverthelessbe madepublicly availableunderthe Section
272(d)Audit Order.”7 Thus, if it hadbeenrelevant,eventhis highly particularizedinformation
might havehadto be disclosed. In the instantproceeding,theredactedperformance
measurementdatais far moreaggregated(monthly volumesratherthanspecificnames)and,in
any event,is clearlyhighly relevantto the subjectmatteroftheaudit — ensuringcompliance
with the non-discriminationobligationsof Section272(e)(1).

Verizon legal argumentsthattheConfidentialTreatmentOrder,8Qwestv. FCC,9and
NationalParks& ConservationAss‘n v. Morton1°requirea differentresultwereall raisedin its

~ SecondVerizonConfidentialityOrder ¶ 7, citing to First VerizonConfidentialityOrder ¶11
5, 8 andSBCConfidentialityOrder, ¶ 33.

~ SecondVerizonConfidentialityOrder, ¶ 9, citing to VerizonReconsiderationOrder, ¶ 3 and
SBCConfidentialityOrder, ¶ 35.

6 Verizon’sApplication for Reviewat 3.
‘~ SBCConfidentialityOrder, ¶ 32.
~ ReportandOrder,ExaminationofCurrentPolicy Concerningthe TreatmentofConfidential

InformationSubmittedto the Commission,13 FCCRed24816(1998).
~ Qwestv. FCC, 229 F.3d 1172(D.C. Cir. 2000).
‘° NationalParks& ConservationAss‘n v. Morton, 498 F.2d765 (D.C. Cir. 1974).
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Petitionfor ReconsiderationoftheFirst VerizonConfidentialityOrder” andwereall rejectedby
theCommission. TheCommission,afterconsideringthesearguments,expresslyheld: “We
disagreewith Verizonthatthe informationcontainedin the section272(d)biennialauditreportis
protectedfrom disclosureby anothersectionin theAct ... [t]hebiennialaudit ofaBOC’s
compliancewith thesection272 separateaffiliate requirementsis conductedunderthespecific
authorityofsection272(d)(2),not thegeneralauthorityofsection220.~~12TheCommission
furtherexplainedthat “[tjhe broadsection272(d)auditrequirementandthemandatorypublic
commentprocessarecritical componentsin ensuringcompliancewith theseparateaffiliate
safeguardsand promotingcompetitionin themarketfor in-regioninterLATA
communications.”3

Verizon‘s claim that theredacteddatahereare djfferent, andthat its showingof
confidentiality is moreparticularized,misstatestherecordandis, in all events,irrelevant.

Verizonassertsthat “the datathat Verizon is seekingto protecthereis different from, and
morecompetitively sensitivethan,the datathat theCommissiondecidedto releasein theearlier
audit report” becausethedatahereinvolves“demandvolumesassociatedwith theseperformance
data.”4 Verizonfurtherassertsthatthedatahereis different “becausethesedataareat a
disaggregatedlevel,” basedon monthly databy productandstate.15

Yet, a comparisonofthedataredactedandthenrequiredto be disclosedin Verizon’s
First Section272 audit’6 with thatredactedin the SecondSection272 audit’7 demonstratesthat
Verizon is attemptingto redactpreciselythesametypeofdatareportedat preciselythesame
level ofaggregationasin the prior proceeding. In bothaudits, Verizonattemptedto redact
informationaboutmonthly volumesfor performancemeasurements.’8Verizonmakesmuchof

‘~ Compare,Verizon’sPetitionfor ReconsiderationandRequestfor Stayfiled in connection
with theFirst VerizonConfidentialityOrder, filed on January15, 2002, CC DocketNo. 96-
150 (“Verizon’s Petitionfor Reconsiderationand Requestfor Stay”) at 2-3,with its
Applicationfor Reviewat 3 and7.

12 First VerizonConfidentialityOrder ¶ 9.
‘~ Id., ¶ 12.
‘~ Verizon’sApplicationfor Reviewat 7.
‘~ Id.at4.
16 Tables14a— 14c and 15-16ofVerizon’s First Section272 audit, Reportof Independent

Accountantson Applying Agreed-UponProcedures,preparedby PricewaterhouseCoopers
LLP (the“Auditor”) andfiled on June11, 2001 (“Verizon ‘s First Section272 audit”),
Appendix A at35-38and40-41, andTable24 ofVerizon’sSupplementalFirst Section272
audit, Reportof IndependentAccountantson Applying Agreed-UponProcedures,prepared
by PricewaterhouseCoopersLLP filed on June18, 2001,2001 (“Verizon ‘s Supplemental
First Section272 audit”) AppendixF at 32-34.

17 AttachmentA to Verizon CommunicationsInc. Section272 BiennialAgreedUpon
ProceduresReportfor theengagementperiodJanuary2, 2001 to December31,2003,
preparedby PricewaterhouseCoopersLLP andfiled onJune12, 2003 (“Verizon ‘s Second
Section272 audit”).

18 Thatis, AverageInstallationInterval, PercentCommitmentsMet, AverageRepairInterval,
TroubleTickets, Firm OrderConfirmationsandPlC ChangeIntervals. Theonly difference
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thefact thatthedatahereis alsobrokenoutby productandstate.’9 Theshort answeris thatthis
wasalsotrueofthedatain theSupplementalFirst Section272 audit — it was alsobrokenout by
productandstate.2°Neverthelessdisclosurewasrequired. Thebroaderansweris that in light of
theCommission’srepeateddeterminationthat “theplain languageofsection272(d)(2)mandates
public disclosureoftheresultscontainedin theaudit report” (otherthanperhapsthespecific
namesof customersor vendorsbutonly to theextentthosenamesare infact irrelevant)
aggregatemonthly databy stateorproductline mustalsobe disclosed.

In bothproceedings,Verizonmadepreciselythesameargumentfor confidentiality.
There,ashere,Verizon claimedthatthe informationwasdemandvolumes;2’there,ashere,
Verizonarguedthat“[i]f competitorswereprovidedthis information, it wouldgive theminsights
into Verizon’ssuccessin theexchangeaccessmarketin eachstate.”22 Yet, in theFirst Verizon
ConfidentialityOrder, theCommissionheldthatthis data,“necessaryto evaluateVerizon’s
compliancewith thesection272 nondiscriminationsafeguards,”wasnotconfidential,23andthat
“any potentialharmfrom disclosureof aggregatedinformationusedto evaluateVerizon’s
compliancewith section272 is eliminatedbecausetheinformationin the auditreportis already
dated. As Verizonpointsout, the long distancemarketis highly competitiveandconsumers
frequentlychangelong distanceproviders.”24 Sincethedatain thisproceedingis in all material
respectsthesame,theBureau’ssimilardeterminationwasentirelyproperandcorrect.

The Bureau correctlyheld, basedon theCommission‘s prior decisionsin theFirst
Verizon Confidentiality OrderandtheSBCConfidentiality Order, that issuanceofa
ProtectiveOrderwouldbe contrary to thepublic disclosurerequirementofSection272(d).

In the VerizonReconsiderationOrder, theCommissionheldthat issuanceofthe
requestedprotectiveorderwasutterly inconsistentwith thepublic disclosurerequirementof
Section272(d): “a protectiveorderwould run counterto thestatutoryrequirementto makethe
audit resultscontainedin thefinal section272(d)audit reportavailablefor public inspectionand
to allow any party to commenton it.”25

is that in its First Section272 audit, Verizondisclosedthedatafor non-affiliates,but it has
redactedthesameinformationin its SecondSection272 audit.

19 Verizon’s Applicationfor Reviewat 6.
20 Table 24 of Verizon‘s SupplementalFirst Section272 audit, AppendixF at 32-34.
21 Verizon’sApplication for Reviewat 7. Comparewith Verizon’sPetition for

ReconsiderationandRequestfor Stayat 10 (claimingthattheredacteddatawas “aboutthe
volumesofexchangeaccessservicesthat Verizon’ssection272 networkaffiliate purchased
eachmonth ... to meetdemand’).

22 Verizon’sApplicationfor Reviewat 5. Comparewith Verizon’sPetitionfor
ReconsiderationandRequestfor Stayat 10 (that“by comparingsimilar informationin
subsequentaudits,competitorswill be ableto analyzethesuccessof Verizon’smarketing
strategiesandthedevelopmentofeachmarket.”). ThisbeliesVerizonfurtherclaim thatits
requestfor confidentialityhereis distinguishablebecauseit is moreparticularized.

23 First VerizonConfidentialityOrder, ¶ 17.
24 Id., ¶ 19. As in theprior audit, thedataherewascollectednine monthsbeforetheaudit

reportwasissued.
25 VerizonReconsiderationOrder, ¶ 3.
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Verizonarguesthat a ProtectiveOrdershouldneverthelessbe enteredbecause:(1) the
CommissionallowedSBCto redactthenamesofcertaincustomersor vendors;and(2) AT&T is
representedby counselexperiencedin participatingin proceedingswith restrictiveprotective
orders.26But theCommission’sdecisionin theSBCConfidentialityOrder to allow theredaction
of specificnamesfoundto be “not relevantto thesubjectmatteroftheaudit” atmostmodifies
Section272(d)’sabsolutepublic disclosurerequirementto excludeirrelevantinformation,not
theconcededlyrelevantperformanceinformationat issuehere. AndVerizon’s secondargument
utterly ignorestheCommission’sexpressholdingin the VerizonReconsiderationOrder that
“[b]y its very nature,aprotectiveorderrestrictsaccessto informationto certainpersonneland
restrictstheability ofthosepersonnelto usetheinformationreviewedonly for limited purposes.
No restrictionsor limitations on inspectingor commentingon thereportarecontainedin section
272(d)(2).”27 Counsel’sexperiencein workingwith restrictiveprotectiveordersis irrelevant
sincethestatuterequiresunrestrictedpublic accessto this data.

* * *

Verizon’s patentlyfrivolousApplicationfor Reviewhasbeenallowedto languishfor
almostthreemonths;allowing moretimeto passmayaffect theremediesavailableto the
Commissionshouldany violationsbe found.28 Verizon’sApplication for Reviewshould be
deniedandtheunredactedaudit report releasedforthwith.

26 Verizon’sApplication for Reviewat 11.
27 VerizonReconsiderationOrder, ¶ 3.
28 See,In theMatterof VerizonTelephoneCompanies,Inc. ApparentLiabilityfor Forfeiture,

File No. EB-03-IH-0245(rel. Sept.8, 2003). There,theCommissionheld, asto theInternet
postingviolations,that“becausewearebarredby theoneyearstatuteof limitations” all it
coulddo was“admonishthecompany.”Id., ¶ 13.
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Thankyou for yourattentionto this matter.

Sincerely,

AryehFriedman

cc: C. Libertelli
M. Brill
J.Rosenworcel
D. Gonzales
L. Zaina
S. Bergmann

D. Solomon
M. Del Duca
W. Davenport

W. Maher
J. Carlisle
M. Carey
B. Olson
W. Dever
C. Shewman


